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EDWIN C. HOFFMAN and
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Defendants and Appellants
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STATEMENT OF THE KIND OF CASE
This is an action for an accounting arising out of a
lease of a farm wherein Defendants were the Lessors and
Plaintiffs were the Lessees.

DISPOSITION IN LOWER COURT
The case was tried before the Court sitting without a
jury.

The Court found the defendants owed the plaintiffs
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$3547.85 and the defendants appeal from that judgment.

RELIEF SOUGHT ON APPEAL
Defendants seek a modification of the judgment showing
that they owe a lesser amount, or that failing, a new trial.

STATEMENT OF FACTS
On November 10, 1972 the defendants leased to the plaintiffs a farm in Rich County, Utah, for a period of one year
(Tr. p. 7 ) . Defendants entered into possession and started
feeding the cattle leased.

According to the provisions of the

lease accepted by the Court there were 200 Hereford stock cows,
30 heifers (about 600 lbs. each), 46 weaners (small about 300
lbs. each), 38 sucking calves, 6 Hereford bulls, 75 tons alfalfa hay, 400 tons wild hay, and 20 tons of grain (barley)
on hand at the commencement of the lease.

Plaintiffs were to

return the equivalent of this property at the conclusion of
the lease (Plaintifffs Exhibit No. 1 ) . In addition under
paragraph II A(4) of the lease the plaintiffs were to maintain the base herd and under paragraph II A(7) were to keep
on hand thirty extra heifers as replacements for any cattle
lost or sold.

If more than the base herd was returned to the
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defendants, the plaintiffs and the defendants were to share
equally in such number of the thirty replacement heifers as
exceeded the number in the base herd.

The plaintiffs were

to furnish, as Lessees, all machinery and equipment, power
costs, salt, and all labor at their own expense and were to
pay one-half of the water and ditch assessments and one-half
of the grazing fees.

Except for the provision in paragraph

II A(7) the parties were to share the net income on a fiftyfifty basis.
After hearing the evidence the Court found that the
plaintiffs had raised 206 tons of hay over the amount to be
returned and valued the same at $30.00 per ton, one-half of
which the Court awarded to the plaintiffs in the amount of
$3090.00; that there were an excess of 20 cows valued at
$4670.17 and 5 calves valued at $575.00 returned over and above
the number required to be returned in the lease; and that the
plaintiffs had paid grazing fees in the amount of $413.40,
one-half of which should be paid by the defendants.

The

Court found that the total owing by the defendants to the
plaintiffs was $5919.28. As a set off to this amount the
Court found the plaintiffs owed the defendants $900.00 for
rental of a Ford Major tractor for 300 hours at $3.00 per
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hour; $150 for rental of a small tractor for 150 hours at
$1.00 per hour; $80.00 for rental of a push rake for 80 hours
at $1.00 per hour; $135.00 for rental of a truck for 90 hours
at $1.50 per hour; $99.00 for rental of a mixmill for 99
hours at $1.00 per hour; and $1007.43 for farm expenses which
plaintiffs should have paid.

The total of $2371.43 was set off

against the amount owing to plaintiffs leaving a balance
owing by defendants to plaintiffs in the sum of $3547.85.
ARGUMENT
POINT I:
THE DISTRICT COURT ERRED IN FAILING TO CONSIDER THE
CONTRACT PROVISIONS REQUIRING 30 HEIFERS TO BE RETURNED TO THE
BASE HERD TO REPLACE CATTLE SOLD.
Paragraph II A(7) of the Lease provides as follows:
(7) That the risk of loss of said cattle shall be borne
by the Lessees and they shall be responsible therefor.
The base herd of cattle shall, as nearly as possible, be
kept at the number, kind and quality above described.
To replace death losses and to replace cattle culled from
the base herd and sold, Lessees shall keep and not market
30 heifers out of each spring calf crop during the term
of this lease as replacements, and ^n the event that such
number of replacements exceeds the total number of cattle
lost by death, or other causes, and cattle sold from the
base herd, such excess number of heifers so kept and retained
shall be owned and divided between Lessors and Lessees equally,
or the Lessors may pay Lessees on December first of each
year during the term of this lease, fifty per cent (50%)
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of the fair market value of such excess number of heifers
retained by Lessees as replacements. (Emphasis added.)
During the lease period 51 head of cattle were sold
from the base herd and the plaintiffs as lessees received
their share of the gain on said cattle sold (Tr. p. 28 and
p. 31). The plaintiff himself admitted that except for a
slight discrepancy in the figures he did not dispute the
amount he received for the 51 head sold (Tr. p. 28). Since
these were cattle sold from the base herd, under the provisions
of paragraph II A(7) of the lease the 30 heifers retained
from the spring calf crop were to be used to replace the base
herd.

This is in agreement with paragraphs II A(3) and (4)

which provide that it is only the increase to the base herd
that is to be owned in common by the lessors and lessees,
but there is nothing in the lease that provides that the
30 head held as replacements should be owned in common unless
as a result of a good calf crop and no losses or sales the
base herd was returned and there was an excess over the base
herd by reason of the 30 replacements held in reserve.
The original base herd consisted of 200 cows, 30 heifers,
38 calves, 7 bulls, and 46 weaners, a total of 314 head and 7
bulls.

(The lease said 6 bulls but both parties agreed that
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there were 7 bulls.) During the lease period approximately
175 calves were born (Tr. p. 30), one bull was traded for two
bulls, four bulls and eight other cattle were purchased at defendants1 expense.

In addition 51 head were sold in February

with the profit on the sale shared equally for the gain during
the lease period (Tr. p. 31), seven head were sold on April
9, 1973 for $2505 (Tr. p. 27) (which were replaced with eight
head purchased by the defendants at a cost of $2800.00 as above
noted?), and the excess calves were divided 68 to plaintiffs
and 69 to defendants (Tr. p. 29).
At the end of the lease some heifers had become cows and
some calves had become heifers so there were on hand 230 cows,
30 heifers and 38 calves or a total of 298 head and 12 bulls
or a shortage of 16 head from the base herd according to
plaintiff's testimony (Tr. p. 29), but the Court only found
220 cows, 30 heifers and 43 calves returned or a total of 293
head and 12 bulls, or a shortage from the base herd of 21
head.

The lower Court ignored the shortage, re-wrote the

contract to read a base herd of only 200 cows, 30 heifers and
38 calves (plus bulls), and found that the plaintiffs were
JU

The discrepancy is apparently due to four or five cattle
owned by others having been mingled with the base herd (Tr.
p. 81) and the additional cow purchased by defendants.
-6-
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entitled to share in the proceeds of the excess 20 cows and
5 calves.
While the testimony may have convinced the Court that this
was an equitable division, the plain language of the contract
does not give the plaintiffs (lessees) any interest in any
cattle unless the base herd has been replaced without the
necessity of using any of the 30 heifers held in reserve to replace losses through death or cattle sold.
paragraph II A(7) is plain and unambiguous.

The language of
If less than

thirty cattle are sold or lost from the base herd, so that the
30 replacements exceeds the number of cattle lost or sold,
then the plaintiffs are entitled to share fifty-fifty in such
excess cattle.

But there is no provision in the lease that

allows the plaintiffs to share fifty-fifty in the replacement
cattle if more than 30 head are sold or lost from the base
herd during the term of the lease.

The plaintiffs as lessees

were responsible to maintain the base herd under paragraphs
II A (3) (4) and (7) and only in event of severe freezing
or drought conditions causing a feed shortage was there to be
any adjustment in the number of the base herd required to be
kept on hand.
The parties recognized that there were no excess cattle

-7-

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

to be divided with the plaintiffs as a result of the sale in
excess of the number of replacements as there is no evidence
that the plaintiffs demanded more than 68 calves at the time of
the division of the net profits on October 26, 1973 (Tr. p.
29).

Plaintiff admitted he got what he was entitled to. To

award the plaintiffs any portion of the thirty replacement
heifers where the number sold exceeds the number of replacements completely ignores the provisions of paragraph II A(7)
of the contract.
As stated in 17 Am. Jur. 2nd Contracts, Sec. 245, p.
634-5:
If the language used by the parties is plain, complete,
and unambiguous, the intention of the parties roust be
gathered from that language, and from that language alone,
no matter what the actual or secret intentions of the parties
may have been. Presumptively, the intent of the parties
to a contract is expressed by the natural and ordinary
meaning of their language referable to it, and such meaning
cannot be perverted or destroyed by the courts through
construction.
And see Vance v. Arnold, 114 Utah 463 (at 472), 201
P. 2d 475:
If two interpretations are possible, one which would lead
to confusion, uncertainty or elimination of one of the
essential parts of the contract, and one which would harmonize
all provisions of the writings and make the contract complete, fair and usual, the latter interpretation should be
preferred.

-8-
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If the plaintiffs as lessees are entitled to share in
the proceeds of the thirty head held as replacements regardless of whether such thirty head of replacements are in excess
of the number of cattle sold from the base herd, then the
Court is ignoring a plain provision of the contract and leaves
the meaning of the contract provisions uncertain and confusing.
If we should assume that no cattle were sold and the lessees
returned 21 head of cattle less than the original base herd
(because of losing the 30 replacements and 21 additional
cattle) would the Court hold that the lessees were entitled to
share in the sale of 21 head even though the lessors had at
the end of the lease 21 fewer head of cattle than when they
started.

Obviously the Court would not so interpret paragraph

II A(7).

Then because the lessor elects to sell part of his

base herd he should still have the benefit of the contract
clause he inserted for his own purposes giving the lessor the
ownership of the replacement 30 head from the spring calf
crop.
POINT II:
THE COURT DISREGARDED THE EVIDENCE AS TO THE RENTAL VALUE
OF THE SMALL TRACTOR.
On direct examination the plaintiff did not testify as
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to the rental value of the small tractor, but on cross-examination he admitted he would pay $2.00 an hour for its use (Tr.
p. 74). The defendant testified that he thought a reasonable
rental was $3.00 an hour (Tr. p. 102). There was no testimony
given which would support the Court's finding that the rental
value was only $1.00 an hour.

Under such circumstances the

Court should have found a reasonable rental to be at least
$2.00 an hour.

See 5 Am Jur 2nd Appeal and Error, p. 285

and 76 Am Jur 2nd Trials, p. 215.

CONCLUSION
Because the lower Court erred in the interpretation of
paragraph II A(7) of the contract the defendants were
erroneously ordered to pay the plaintiffs one-half of the
value of the 20 cows and 5 calves sold.

The judgment should

be reduced by one-half of such value or $2622.58.

Because of

the lack of testimony to support the rental value of $1.00
per hour for the small tractor the lower Court's judgment
should be further reduced by an additional $150.00. The total
reduction should then be the sum of $2772.58 and judgment to
be the sum of $775.27 instead of $3547.85.
But if the Court is of the opinion that the provisions

-10-
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of the lease are ambiguous and need to be explained by parol
evidence, then the entire matter should be retried as the
lower Court was of the opinion that the contract was not
ambiguous (Tr. p. 69).

Respectfully submitted,

Ted S. Perry
Attorney for Defendants-Appellants
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